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Section 50 of the CGST Act, 2017 

“Every person who is liable to pay tax in accordance with the provisions of this Act or the rules 

made thereunder, but fails to pay the tax or any part thereof to the Government for which the 

tax or any part thereof remains unpaid, pay, on his own, interest at such rate, not exceeding 

eighteen per cent., as may be notified by the Government on the recommendations of the 

Council.” 

“The interest under sub-section (1) shall be calculated, in such manner as may be prescribed, 

from the day succeeding the day on which such tax was due to be paid”. 

 

• No manner has been prescribed till date to compute interest ? 

• It is settled position of law that when the measure fails the levy fails as laid down by 

Hon’ble Supreme Court in the case of B.C. Srinivasa Setty 1981(2) SCC 460. 

Accordingly, since the mechanism to compute interest is not set out, the levy of interest 

also fails.  
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31st GST council meeting held on 22nd December 2018 

• The Council had given in Principle approval to charge interest on the amount payable 

through the electronic cash ledger after adjusting Input Tax Credit.  
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Section 100 of the Finance (No. 2) Act, 2019  

• that the interest on tax payable in respect of supplies made during a tax period and declared in the return 

for the said period furnished after the due date in accordance with the provisions of section 39,….. shall 

be levied on that portion of the tax that is paid by debiting the electronic cash ledger.   

• It means that interest would be only payable on the net amount payable in cash after deduction of 

eligible Input Tax Credit. 

 

Date not notified-Intentionally?? 

 

•  Allied Motors (P) Ltd. v. C.I.T., (1997) 3 SCC 472- 

A proviso which is inserted to remedy unintended consequences and to make the provision workable, a 

proviso which supplies an obvious omission in the section and is required to be rad into the section to 

give the section a reasonable interpretation, requires to be treated as retrospective in operation so that 

a reasonable interpretation can be given to the section as a whole.” 
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M/s. Megha Engineering & Infrastructures Ltd. Vs  Commissioner of Central Tax 

(Telangana High Court) 

 
• “until a return is filed as self-assessed, no entitlement to credit and no actual 

entry of credit in the electronic credit ledger takes place”. 

• It is true that the tax paid on the inputs charged on any supply of goods 

and/services, is always But, it is available in the air or cloud. 

• Such tax becomes an in-put tax credit only when a claim is made in the returns 

filed as self-assessed.  

• The above recommendations of the Council will be made effective only after the 

necessary amendments in the GST Acts are carried out.” But, unfortunately, the 

recommendations of the GST Council are still on Therefore, we cannot interpret 

Section 50 in the light of the proposed amendment. 
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M/s. Refex Industries Limited (Madras HC) 

• In my considered view, the proper application of Section 50 is one where interest is levied 

on a belated cash payment but not on ITC available all the while with the Department to 

the credit of the assessee. 

• The above proviso, as per which interest shall be levied only on that part of the tax which 

is paid in cash, has been inserted with effect from 01.08.2019, but clearly seeks to correct 

an anomaly in the provision as it existed prior to such insertion. It should thus, in my 

view, be read as clarificatory and operative retrospectively. 

• Today, however, the amendment stands incorporated into the Statute and comes to the aid 

of the assessee. Therefore decision of the Telengana High Court in the case of Megha 

Engineering and Infrastructures Ltd. V. The Commissioner of Central Tax and others- May not 

apply. 
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Conclusion 

• In the case of Pratibha Processors v. Union of India 1996 (88) E.L.T. 12 (S.C.)- It was 

held that “Interest is compensatory in character and is imposed on an assessee who has 

withheld payment of any tax as and when it is due and payable. The levy of interest is geared 

to actual amount of tax withheld and the extent of the delay in paying the tax on the due 

date.  

• In the case of Eicher Motors Ltd [2002-TIOL-149-SC-CX-LB], the Supreme Court mentioned 

that the facility of credit is as good as tax paid till tax is adjusted on future goods. 

• The Delhi High Court in Landmark Lifestyle vs UOI in WP(C) No. 6055/2019 & CM 

Appl.No. 26114/2019 has granted stay from the recovery of interest demanded in 

gross liability. 

• Therefore interest may be paid on Net GST liability. 
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